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Court of Appeals of the District of Columbia. 


No. 3426. 

Columbia Aid Association et al., Appellants, 

vs. 


Allen B. Sprague. 


a Supreme Court of the District of Columbia. 

At Law. No. 60036. 

Allen B. Sprague, Plaintiff, 


vs. 

Columbia Aid Association of the District of Columbia, a 

Corporation, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 
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COLUMBIA AID ASSN. ET AL. VS. ALLEN B. SPRAGUE. 


1 Particulars of Demand in the Municipal Court. 

Filed March 1, 1917. 

In the Supreme Court of the District of Columbia. 

At Law. No. 80036. 


Allen B. Sprague, Plaintiff, 
vs. 

Columbia Aid Association of the District of Columbia, a 

Corporation, Defendant. 


Columbia Aid 


Association of the District of Columbia to Allen B. 
Sprague, Dr. 


To amount due by special instruction in writing, dated 
February 24. 1915. addressed to said Association, bv 

V ' / « 

Owen C. Sprague, whereby he directed said Association, 
in the event of his death to pay to Allen B. Sprague any 
and all money which might l>e due on account of his 
death, said Owen C. Sprague being a member of said 
Association and having died November 9th, 1916, and 
the sum of one hundred and fifty dollars being payable 
bv said Association under its Constitution to Allen B. 

Sprague under said special instruction. $150.00 


Affidavit of Allen B. Sprague in the Municipal Court. 


District of Columbia, ss: 

Allen B. Sprague being duly sworn deposes and says, that he is 
the plaintiff named in the foregoing suit wherein the Columbia Aid 
Association, a corporation, of the District of Columbia, as named in 
the caption, is the defendant, and deponent's cause of action 
2 against said defendant is as set forth in the foregoing par¬ 
ticulars of demand, which are made a part of this affidavit. 

Deponent further says that Owen C. Sprague, who was his brother, 
was, on February 24, 1915, a member in good and regular standing 
in the defendant Association, and continued so to be until his death 
which occurred November 9. 1916. On said February 24, 1915, 
said Owen C. Sprague executed, in writing, upon a form provided by 
said Association special instructions arranged under Section 6 of 
Article 8 of the Constitution of said Association, whereby he re¬ 
quested and directed the said Association to pay to deponent under 
tne designation of “Bro. Allen B. Sprague’' any and all money 
which might be due on account of the death of said Owen C. Sprague, 
and said writing was duly filed with and accepted by and retained 
in the possession of said Association. Deponent further says that 
upon the death of said Owen C. Sprague there became payable by 
said Association, under its constitution, the sum of one hundred and 
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fifty dollars, which sum said Association admits is in its possession 
for payment, and which sum deponent says is due and payable to 
him by said Association as above set forth, but although demand 
has been made by him on said Association it neglects and refuses to 
pay the same, and deponent has received no part thereof, and the 
full sum of one hundred and fifty dollars, with interest thereon from 
December 23, 1910, is justly due deponent from the said defendant, 
exclusive of all set offs and just grounds of defense. 

ALLEN B. SPRAGUE. 

EDMUND CARRINGTON, 

A try for PUt’ff. 


Subscribed and sworn to before me this 15th day of Janu- 
arv, 1917. 

HARRY F. KENNEDY, 

[seal.] • Notary Public, D. C. 


Plea* of Defendant in the Municipal Court. 


******* 


1. The defendant for plea says that before the bringing of this 
action it satisfied and discharged whatever claim might be made by 
reason of the death of Owen C. Sprague, by payment of the same, 
to said decedent’s duly authorized administrator. 

2. And for further plea defendant says that it is not indebted as 
alleged. 

WILLIAM H. RICHARDS, 
SYLVESTER L. McLAURIN, 

Attorneys for Defendant. 

Affidavit of William H. Johnson in the Municipal Court. 
District of Columbia, ss: 

William H. Johnson, on oath says: That he is the president of 
the Columbia Aid Association of the District of Columbia, the de¬ 
fendant corporation sued in the above-entitled cause; that said cor¬ 
poration, by its proper officer, this affiant, says that said defendant 
corporation is not indebted to plaintiff in the sum of $150.00, 
4 as in his bill of particulars and accompanying affidavit set 
forth, nor in any other sum whatever; this affiant further 
says, on behalf of the defendant corporation, that said defendant has 
already paid $150.00 in suit to Owen C. Sprague’s administrator. 

And this affiant, on behalf of said defendant, denies that said 
Owen C. Sprague ever instructed defendant corporation, in writing, 
as required bv its constitution, to pay $150.00 to plaintiff. 

WILLIAM H. JOHNSON. 

Subscribed and sworn to before me this 24th dav of Januarv, 
A. D. 1917. 


[seal.] 


SAMUEL E. LACY. 

Notary Public, D. C. 
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Memoranda. 

March 18, 1918.—Verdict for plaintiff for $150.00 with interest. 
March 20, 1918.—Motion for new trial filed. 

April 6, 1918.—Motion for new trial submitted. 


5 Opinion . 

Filed April 23, 1918. 

******* 

The motion for a new trial was submitted in time but is denied 
on the merits. 

By the Court: 

WALTER I. McCOY, 

Justice. 


Supreme Court of the District of Columbia. 

Tuesday, April 23rd, 1918. 

Session resumed pursuant to adjournment, Hon. William Hitz, 
Justice presiding. 

******* 

Before Judge McCoy. 

Upon consideration of the motion for a new trial filed herein, it is 
ordered that said motion be, and the same is hereby overruled and 
judgment on verdict is ordered. Wherefore, it is considered that 
the plaintiff herein recover of the defendant and Charles F. Sprague, 
its surety, the sum of One Hundred and Fifty Dollars ($150.00), 
with interest from December 23rd, 1916, together with costs of suit 
to be taxed by the clerk and have execution thereof. 

6 Appeal. 

Filed April 24, 1918. 

******* 

Come now the defendant and surety and appeal to the Court of 
Appeals from the judgment of this court in favor of plaintiff and 
against the defendant, and issue Citation to appellee. 

WILLIAM H. RICHARDS, 

S. L. McLAURIN, 

Attorneys for Defendant. 
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7 In the Supreme Court of the District of Columbia. 

At Law. No. 60036. 

Allen B. Sprague 


vs. 

Columbia Aid Association. 

The President of the United States to Allen B. Sprague, Greeting: 

You are hereby cited and admonished to be and appear at a Court 
of Appeals of the District of Columbia, upon the docketing the cause 
therein, under and as directed by the Rules of said Court, pursuant 
to an Appeal filed in the Supreme Court of the District of Columbia, 
on the 24" day of April, 1918, wherein Columbia Aid Association 
and Charles F. Sprague, surety, are Appellants, and you are Appellee, 
to show cause, if any there be, why the Judgment rendered against 
the said Appellants should not be corrected, and why speedy justice 
should not be done to the parties in that behalf. 

Witness the Honorable Harry M. Clabaugh, Chief Justice of the 
Supreme Court of the District of Columbia, this 26" day of April, in 
the year of our Lord one thousand nine hundred and eighteen. 

[Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG, Clerk, 

By ALF. G. BUHRMAN, 

Ass’t Clerk. 

Service of the above Citation accepted this 26th day of April, 1918. 

EDMUND CARRINGTON, 

Attorney for Appellee. 

[Endorsed:] No. 60036. Law. Sprague vs. CoFa Aid Asso. 
Citation. Issued Apr. 26, 1918. Wm. H. Richards, S. L. McLaurin, 
Attorneys for Appellant. 

8 Supreme Court of the District of Columbia. 

Saturday, April 27th, 1918. 

Session resumed pursuant to adjournment, Hon. William Hitz, 
Justice presiding. 

*c ***** * 

Before Judge McCoy. 

On motion the penalty of a bond for costs, on the appeal noted 
herein from the judgment, is hereby fixed in the sum of One Hun¬ 
dred Dollars ($100.00), with leave to deposit the sum of Fifty Dol¬ 
lars ($50.00) with the Clerk, in lieu thereof. The penalty of a 



6 


COLUMBIA AID ASSN. ET AL. VS. ALLEN B. SPRAGUE. 

bond to operate as a supersedeas, is hereby fixed in the penalty of 
Three Hundred Dollars. 


Memoranda. 

May 11, 1918.—Cost bond on appeal approved and filed. 

May 13, 1918.—Time to submit Rill of Exceptions extended to 
and including May 15, 1918. 

May 15, 1918.—Rill of Exceptions submitted. 

9 June 20. 1918.—Rill of Exceptions submitted. 

May 14, 1920.—Rill of Exceptions signed and filed. 

Assignment of Errors. 

Filed June 2, 1920. 

******* 

The following errors will be relied upon in the Court of Appeals 
to reverse the judgment entered by Mr. Justice McCoy in the above- 
entitled cause: 

The Court below erred— 

1st. In permitting William T. Sprague, over defendant’s objec¬ 
tion, to testify to the handwriting on the alleged special instruction 
before said special instruction had been offered in evidence or its 
execution proved. 

2d. In holding and ruling, over defendant s objection, that it was 
sufficient for plaintiff to call only one of the three subscribing wit¬ 
nesses to the alleged special instruction to prove its execution. 

3d. In admitting in evidence the paper called “special instruc¬ 
tion” over defendant’s objection that said paper had not been signed 
at decedent s request, nor in his presence, nor bv any witness who 
knew his signature. 

4th. In refusing to permit William F. Sprague, father of decedent 
and of plaintiff, to testify that he had given to defendant 

10 notice not to pay plaintiff the death benefit accruing on the 
death of decedent and to state his reasons therefor. 

5th. In not permitting William II. Johnson, president of defend¬ 
ant corporation, to testify that said corporation, according to its 
usages and customs, had at no time since its organization ever paid 
a death benefit on a special instruction unless the special instruction 
had been signed in the presence of witnesses, and decedent’s signa¬ 
ture attested by said witnesses. 

6th. In refusing to permit William H. Johnson to testify that he 
had given due notice to plaintiff that defendant had paid the death 
benefit in question to decedent’s legal representative. 

7th. In overruling and denying the motion, made by counsel for 
defendant, upon the close of the testimony that the Court direct the 
jury to return a verdict for the defendant on the following grounds: 

1. That before this action was brought defendant discharged 
plaintiff’s claim by paying over the said death benefit to decedent’s 
legal representative, and gave plaintiff due notice thereof, and 
thereby relieved itself of further liability to said plaintiff. 
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2. That the alleged ‘‘special instruction” on which plaintiff’s claim 
is based was not duly executed. 

i 

8th. In holding and charging the jury that due execution of the 
alleged “special instruction” consisted merely in the signing of said 
instrument. 

9th. In overruling defendant’s motion to set aside the verdict and 
grant it a new trial. 

10th. In rendering judgment in favor of plaintiff and 
11 against the defendant. 

WILLIAM H. RICHARDS, 

S. L.. McLAURIN, 

Attorneys for Defendant. 

Motion to Dismiss Appeal and Strike Out Bill of Exceptions. 

Filed June 3, 1920. 

3 ******* 

And now comes the plaintiff and moves to dismiss the appeal 
herein to the Court of Appeals, and strike out the bill of exceptions 
signed nunc pro tunc on May 14, 1920, for the following reasons: 

1. Because the order of the court May 13, 1918, extended the 
time to file the bill of exceptions to May 15, 1918, on which date a 
hill of exceptions was filed on May 15, 1918, hut never signed. 

2. Because on June 20, 1918, the bill of exceptions, which was 
signed on said May 14, 1920, was submitted, which submission was 
more than one month after May 15, 1918, and long after the time 
allowed by the rules. 

3. Because a fi. fa. was issued on the judgment herein and re¬ 
turned satisfied on July 29, 1918. 

4. Because the cost bond herein was not approved in accordance 
with the rules. 

IRVING WILLIAMSON, 
EDMUND CARRINGTON, 

Att’ys for Pl’ff. 


12 To W. H. Richards, 

Att’v for Def’t: 

Take notice that the above motion will be called in the court to 
which it is assigned on the motion calendar on Friday, June 11, 
1920, at 10 o’clock A. M., or as soon thereafter as counsel can be 
heard 

IRVING WILLIAMSON, 
EDMUND CARRINGTON, 

Att’ys for Pl’ff. 

Memorandum. 

June 11, 1920.—Time to file transcript of record extended to Au¬ 
gust 2, 1920. 
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Supreme Court of the District of Columbia. 

Friday, June 25th, 1920. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 

******* 

Before the Chief Justice. 

Upon consideration of the motion of plaintiff filed in this cause 
by his attorneys June 3d. 1920, to dismiss the appeal herein to the 
Court of Appeals, and to strike out the bill of exceptions signed nunc 
pro tunc on May 14. 1920. it is ordered that said motion be and the 
same is hereby overruled. 

13 Designation of Record. 

Filed .Tulv 1, 1920. 

******* 


The Cierk will please include in the record on appeal the follow- 


mg: 

1. Affidavit and particulars of demand filed by plaintiff in the 
Municipal Court. 

2. Pleas and affidavit of defendant filed in said Municipal Court. 

3. Memo, of verdict. 

4. Motion for new trial filed and entered. 

5. Motion for new trial submitted. 

0. Memo, of motion for new trial overruled. 


7. Judgment on verdict. 

8. Appeal entered to Court of Appeals and order for — filed. 

9. Citation, writ issued and service accepted. 

10. Penalty of bond on appeal for costs fixed at $100.00. 

11. Cost bond approved and filed. 

12. Time to submit bill of exceptions extended to May 15. 1918. 

13. Bill of exceptions submitted. 

14. Bill of exceptions signed and filed. 

15. Bill of exceptions. 

10. Assignment of errors. 

17. Order extending time to file transcript of record. 

18. Motion to dismiss appeal & order overruling same. 


19. This designation. 


I. WILLIAMSON, 


Attfy for PVff. 


WTLLIAM H. RICHARDS, 

A tfy for Deft. 
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14 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I. Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 13, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 60036 at Law, wherein Allen B. 
Sprague is Plaintiff and Columbia Aid Association of the District of 
Columbia, a corporation, is Defendant, as the same remains upon 
the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 13th day of July, 1920. 


| Seal Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

( 

E. W. 

In the Supreme Court of the District of Columbia. 

At Law. No. 60036. 

Allen B. Sprague, Plaintiff, 


Clerk. 


Columbia Aid Association, a Corporation, Defendant. 

To Irving Williamson, Esq., and 
Edmund Carrington, Esq., 

Attorneys for Plaintiff: 

Please take notice that on May 13th, 1918, at ten o’clock A. M., 
or as soon thereafter as counsel can be heard, the proposed bill of 
exceptions, a copy of which is herewith handed you, will be sub¬ 
mitted to the Court for settlement. 

S. L. McLAURIN. 

WILLIAM H. RICHARDS. 

Service of the above notice and of the original proposed bill of 
exceptions, by leaving copv thereof, is hereby acknowledged this 
2nd dav of Mav, 1918. 

IRVING WILLIAMSON, 

Attorney for Plaintiff. 


2—3426a 
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In the Supreme Court of the District of Columbia. 

At Law. No. 00036. 

Allen B. Sprague, Plaintiff, 


Columbia Aid Association, a Corporation, Defendant. 

Bill of Exception*. 

Be it remembered that the above entitled cause came on for trial 
on the 15th and 18th days of March, 1018, before Mr. Justice Mc¬ 
Coy and a jury; whereupon the plaintiff, to maintain the issues on 
his part joined, offered in evidence defendant s constitution revised 
February 26. 1913, the relevant parts of which are as follows: 

Article V1TT. 

See. 4. At the death of a financial member of this Association and 
who is in good standing, and whose arrears do not exeeed two (21 
dollars in dues, fines, or assessments when aggregated, his wife or 
legal representative shall be paid the sum of one hundred and fifty 
dollars ($150), provided the deceased has been a member of the 
Association one year. 

Sec. 6. Should the deceased have left a will stating how the money 
shall be disposed of. the Association shall pay the money as directed 
by the will. When there is no wife or legal representative and no 
special instruction left by the deceased, this Association shall prop¬ 
erly bury the deceased member and render a written report to the 
Association submitting vouchers for money expended. 

17 The plaintiff thereupon took the stand in his own behalf 

and testified that he had been a member of the Columbia Aid 
Association for four years, and bis brother. Owen C. Sprague, whom 
he took into the Association, about three years, at the time of his 
death. November 9, 1916; that because the president of said Asso¬ 
ciation was urging its members to designate their beneficiaries on 
the form it provided, he sent to Richmond. Virginia, to his brother, 
two copies of this blank form (that in case he spoiled one of them 
he might have another) asking him to fill out one of the forms, 
but he filled out both, in his own handwriting, mailed them and 
plaintiff received them about February. 1915. in bis letter he in¬ 
structed him to get the proper witnesses to the blank: that when he 
had received the blanks, he put them away in his trunk, with other 
papers, where they all remained till his brother's return to this city, 
sick. September 25, 1916: that a few days after his return, he said 
to plaintiff. “Buddy, how about it? Are all of my papers fixed up?" 
And was told that all of his business was straightened out; that he. 
plaintiff, took the papers out of his trunk, got three witnesses to sign 
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them, retained one and gave the other to one of the signers to take 
it with him to the Association at its monthly meeting, October 19, 
1916, and tile it with the Association; that the day following his 
brother's death, William II. Johnson, the president of the Associa¬ 


tion, called at William T. Sprague's residence and asked if the order 


blank had been tilled out and was informed that it had been filled 


and tiled in his, plaintiff's name, but that there was some little dis¬ 
turbance in the family; that on being so informed said Johnson re¬ 
marked, “It does not matter about the disturbance; that is your 
family affairs. If the blank has l>een tiled and is made out in your 
name, I guarantee you will get the money.” And said plaintiff 
further testified that he paid decedent’s dues at the same time he 


paid his own. 


IS On Cross-examination: 

Said witness testified that he did not see his brother, Owen, sign 
the blanks, for at the time of the signing lie was pastor of a church 
in Richmond, Virginia; that said papers were sent to him, plaintiff, 
by mail, in the year 1915, but he could not recall whether within 
one, two or three months from February 24, the day they hore date, 
and that he did not have the envelope in which they were sent; that 
he himself procured the signatures of the witnesses to these blanks 
inviting two of them signers to the house, where his sick brother 
was, for the purpose, and carried the papers to the home of the third 
signer, but denied that lit* had told said signer that the papers were 
applications for membership in the Association; that his said sick 
brother did not request the witnesses to sign the papers, nor were 
they signed in his presence, upstairs, where his brother was, hut 
downstairs in the dining room. 


Thereupon, the plaintiff produced as a witness William T. 
Sprague, who testified that lie was the brother of the plaintiff and 
of Owen C. Sprague; that said Owen, who was sick at the time, tele¬ 
graphed him, witness, to meet him at the Union Station which he 
did, September 25, 1916; that when in the city, decedent stopped 
with him and died at his home; that he was familiar with said 
Owen’s handwriting and was himself a member of the Columbia Aid 
Association* 

Thereupon, counsel for plaintiff showed a paper to the witness, 
who identified it as one of the blanks given by the Association to its 
members, on which blanks they direct the disposition of the benefits 
accruing on their deaths, and was the regular and only form given 
members when they joined the Association; that he had seen the 
paper just shown him, in his home, as well as at a former trial. 

And thereupon, counsel for plaintiff asked him the following 
question: “Will you look at this paper and tell me, if you know 
whose handwriting it is in?" To which question counsel for de¬ 
fendant objected on the ground that the execution of the 
19 paper which has been signed by three witnesses, had not yet 
been proved. But the court overruled said objection, and 
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counsel for defendant duly excepted, and the witness answered, “It 
is Owen C. Sprague’s handwriting.” And said witness further testi¬ 
fied that said Owen had asked him how he was in his Association, 
and he told him he was all right, and lie also inquired if Allen had 
filled out that blank, to which question witness replied that he was 
not sure about that. And thereupon, counsel for defendant showed 
him a photostat copy of the original filed with the Association, and 
mislaid, and the witness said that that was said Owens genuine 
signature. 

Thereupon, plaintiff produced, as witness, Anita Belle Sprague, 
who testified that she was the wife of William T. Sprague, and was 
acquainted with the late Owen C. Sprague eighteen or twenty years, 
was familiar with his handwriting, and had seen him write; that 
the signature on the paper shown her, being that copied on page 6 
of this bill, was the signature of the Rev. Owen C. Sprague; that 
while sick at her home he had asked her husband and herself if he 
was straightened out in all of his associations, and if plaintiff had 
seen to his Columbia Aid Association blank, and she replied that 
she thought so. 

Thereupon, plaintiff produced as a witness, Wylie L. Parks, who 
testified that he has l>een a member of Columbia Aid Association for 
three or four years; has known plaintiff for ten years and was ac¬ 
quainted with Owen C. Sprague for about the same length of time; 
that he recognized the paper, copied on page six of this bill, now 
shown him, as the one signed by him at William T. Sprague's resi¬ 
dence, 2016 5th Street, N. W., where he went to sign it, at plaintiff’s 
request; that on the 19th day of October, 1916, he carried said paper 
to the meeting of the Association and handed it to the recording 
secretary. 

20 And on cross-examination, witness testified that he gave 

to the recording secretary the identical paper, which had 
been shown him by counsel for plaintiff; that he was very positive 
about that, and had no doubt in the world that it was the identical 
paper; that there was only one paper, which he signed; that he 
signed it in the dining room, downstairs, and then went upstairs to 
see said Owen, who was sick in bed; that he was not familiar with 
the handwriting of said Owen, never having seen him write; that 
he did not sign the paper in said Owen s presence, nor at his request, 
nor was anything whatever said about the matter to said Owen; that 
the photosiat copy now shown him was a good one of the paper 
which he signed and carried to the Association, but that he does not 
recall that there were two copies. 

The plaintiff thereupon produced and offered in evidence the paper 
called ‘‘special instruction," to the introduction of which defendant 
objected on the following grounds: 

That plaintiff had produced only one of the three subscribing wit¬ 
nesses, when the other two witnesses were not only available but then 
in the court house. 
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That said paper had not been signed at decedent's request, nor in 
his presence, nor bv any witness who knew his signature. 

The court overruled said objection, to which ruling of the court, 
the defendant then and there duly excepted and said paper was read 
in evidence, and is as follows: 

*21 To the Columbia Aid Association (Incorporated) of Wash¬ 
ington, D. C.: 

I, Owen C. Sprague, a member of the above named association, 
do hereby request and direct the proper officers thereof in event of 
my death to pay to “My" Bro., Allen B. Sprague, any and all money 
which may be due on account of my death. 

In witness whereof this 24th day of February, 1915. 

Witnesses to signatures: 

GEORGE W. BOONE. 

F. G. CHEATHAM. [seal.] 

WYLIE L. PARKS. 

And thereupon, the plaintiff produced as a witness Mel M. Tibbs, 
who testified that she was acquainted with the late Owen C. Sprague 
for fourteen years, and for a time kept company with him, and that 
the two papers, correctly copied on page six of this bill, now shown 
her. were in his handwriting. 

And thereupon, the plaintiff closed and the defendant, to main¬ 
tain the issues on its part joined, produced as a witness William F. 
Sprague, who testified that he was the father of the late Owen C. 
Sprague and the plaintiff, as well as of five other sons and one 
daughter. 

Q. State whether or not you notified the defendant not to pay the 
death benefit in question to vour son, Allen, and why. 

Mr. Carrington: I object. 

22 Mr. Richards: The stout objection of this old man influ¬ 

enced the action of the Association; it lead it to an investiga¬ 
tion and the payment of the money to decedent's administrator. 

The Court: The question is, whether the plaintiff had a right to 
this money. If the Association paid it to somebody who had no 
right to it. they will have to pay it over again. The objection is 
sustained. 

Mr. Richards: T note an exception. 

And thereupon, defendant produced as a witness William H. 
Johnson, who testified that he is president of Columbia Aid Asso¬ 
ciation, but does not know whether the will blank was filed with the 
Association October 19, 1916, or not, except that plaintiff told him 
so. That in December, he thinks, 1916, a claim, typewritten on 
Mr. Carrington's letterhead, was made for the payment of the death 
benefit, but as the communication was unsigned he did not answer 
it, and later he received another communication demanding pay¬ 
ment. 
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Q. Slate whether or not you notified plaintiff that the death benefit 
had heeii paid to decedent’s administrator? 

To which question counsel for plaintiff objected and the Court 
sustained said objection and counsel for defendant then and there 
duly excepted. 

Q. State whether or not your Association, according to its usages 
and customs, ever pays a death l>enefit on an order blank executed 
as the one that has been offered in evidence? 

(And defendant offered to prove, by witness, that said Associa¬ 
tion had not. during its existence, ever paid a death benefit on an 
order blank, unless tin* same had been signed hv the deceased mem¬ 
ber. in the presence of witnesses and his signature duly attested by 
these witnesses.) 

To which question and offer plaintiff, bv his counsel, objected, 
and the Court sustained said objection, and defendant then and there 
duly excepted, 

2d And on cross-examination, said witness testified that he 

learned, from plaintiff, at a church, where he met him, that 
a paj>er. like the one now shown him, had been filed with the Asso¬ 
ciation. 

And thoreujHjn. defendant called as a witness George W. Boone, 
who testified that he. at the request of the plaintiff, and at said 
plaintiff's home, in the parlor or dining room, signed the document, 
some time in October. 1010; that he did not know until afterwards, 
when the paper was shown him, what it was; that he does not now 
recall whether the plaintiff told him it was an application for mem¬ 
bership in the Association, hut at that time said Association was 
irving to build up its membership; that he did not sign the paper 
in the presence or at the request of decedent, and did not know his 
handwriting, never having seen him write. 

And thereupon, defendant called as witness Felix G. Cheatham, 
who testified that on his return to his home, in Octol»er. 101 f>. he 
found there in the front room the plaintiff, who asked him to sign 
a document, a correct photostat copy of which was shown him. and 
copies on page six hereof; that plaintiff brought it to his house for 
the purpose* of obtaining his signature; that he signed it localise 
both were members of Columbia Aid Association; that he had never 
seen decedent write, and therefore did not know his signature. 

And thereupon, the defendant produced as witness Charles F. 
Sprague, who testified that In* knows the signature of his late 
brother. Owen C. Sprague, and has seen him write; that the docu¬ 
ment now shown him is a correct photostat copy of the one exhibited 
in the court below; and that he said unequivocally that the signa¬ 
ture on it is not his brother Owen's; that the date on it does not 
represent his handwriting any more than it does his own; that the 
other document purporting to he one of the two copies sent plaintiff* 
does not have on it the signature of said Owen. 
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cross-examination, said witness testified that lie cannot 
recall when he last saw his brother Owen C. Sprague write, 
and he has no letters from him, hut that in his opinion lie did not 
sign the document shown him; that he liases his opinion upon the 
fact that decedent and plaintiff write more nearly alike than any 
two men he ever knew; that the envelope shown him is addressed in 
said Owen s handwriting, and hears the postmark Upperville, Vir¬ 
ginia. where he was at the time; that the handwriting of the words, 
“Allen I>. Sprague, on the will blank resembles the handwriting on 
the envelope; that resemblances are not the things themselves; that 
he does not know that the word “Owen’' on the envelope is in his 
late brother’s handwriting, hut that it resembles it; that the “0” on 
the will blank is heavier than the “O” on the envelope; that he has 
gone on the bond of the company and otherwise interested himself 
a good deal in this case because he stands by his father and mother 
all the time, and would do anything he could to protect their interest. 

And thereupon, Mrs. Editii B. McKinney, called as a witness on 
behalf of the defendant, testified that she is plaintiff’s sister; that 
she knows the handwriting of her deceased brother Owen C. Sprague, 
having seen him write many times, so many times, indeed, that she 
cannot count them; that she could not swear that the paper shown 
her is in the handwriting of her deceased brother, or that the photo¬ 
stat copy, also shown her. is a correct representation of his hand¬ 
writing. and that she does not believe it to he his. 

On cross-examination. Mrs. McKinney testified that she was a 
witness at the trial in the Municipal Court where this same document 
was shown her; that she did not say at that trial that everything on 
the document was in her brother’s handwriting except the date, but 
that she did say that the words “Owen Sprague” and “Allen 
25 B. Sprague” resembled her brother’s handwriting; that she 
saw her brother write a few months before his death at her 
father’s home and that her mother received letters from him; that 
she had one of his letters with her ; that she brought only one because 
she thought that would he sufficient, and that the two letters now 
shown her, one dated in 1912 and the other in 1916, were in her 
brother’s handwriting, hut that the writing on the will blank was 
not his. 

Thereupon, the plaintiff, in rebuttal, offered in evidence the two 
letters and an envelope identified hv the witness, Edith McKinney, 
as in the handwriting of said Owen, for comparison bv the jury, with 
the writing on said blanks. 

And thereupon, William T. Sprague was recalled by counsel 
for plaintiff, and testified in rebuttal that he was present when this 
case was tried in the Municipal Court and heard the testimony of 
his sister; that she there testified; “I believe this is Owen’s hand¬ 
writing here but I do not believe that the date and year are in his 
handwriting.” That is what she said. 

And thereupon Irving Williamson, Esq., called on behalf of 
plaintiff, testified that he was present in the Municipal Court at the 
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former trial of this ease and heard Mrs. McKinney testify that the 
name “Owen C. Sprague” and “Allen B. Sprague,” written on both 
of these papers was in the handwriting of her brother, Owen, hut 
that she was uncertain as to whether the date “February 24, 1915,” 
was written bv him. 

And thereupon. Edmund Carrington, Esq., called as witness on 
behalf of plaintiff, testified that he was present at the trial and heard 
Mrs. McKinney testify that both the names “Owen C. Sprague” and 
“Allen B. Sprague” were in the handwriting of her brother. Owen, 
hut that she was not positive about the date. 

The foregoing was all the evidence in this case necessary to enable 
the appellate court to understand the legal points involved. 
2d And thereupon, defendant’s counsel moved the court to 

direct the jury to return a verdict for the defendant on the 
following grounds: 

1. That before this action was brought defendant discharged 
plaintiff’s claim by paying over the said death benefit to decedent’s 
legal representative, and gave plaintiff due notice thereof, and 
thereby relieved itself of further liability to said plaintiff. 

2. That the alleged “special instruction” on which plaintiff’s 
claim is based was not dulv executed. 

t 

Which motion the court overruled, and to the overruling of said 
motion counsel for defendant then and there duly excepted. 


And thereupon, the following colloquy was had between the Jus¬ 
tice presiding and counsel for defendant : 

The Court: “There is but one fact in this case for the jury to 


find—Did Owen C. Sprague sign the paper in question?” 

Mr. Richards: “Tf vour Honor please, there are two facts—Did 
decedent execute the special instruction? And did he deliver it?” 
The Court: “Yes. did he execute the paper and did he deliver it.” 


27 Whereupon the defendant prayed the following instruc¬ 

tion : 

The jury are instructed that even though they find from all the 
evidence that Owen C. Sprague signed and dated the alleged special 
instruction, herein sued on. yet. however, unless they further find 
that he also mailed it to Allen B. Sprague during the year 1915 then 
said instrument was not a legal and valid one and their verdict must 
be for the defendant. 

And thereupon, said Justice presiding, among other things, sulv- 
stantially charged the jury that if they believed from a fair pre¬ 
ponderance of the evidence that Owen C. Sprague executed the paper 
in question, that is. signed it. wrote his name at the top of it. and 
delivered it to the plaintiff, by sending it through the mails in 1915, 
with the intention thereby to make him the beneficiary of the amount 
which became due upon the death of the deceased, then their verdict 
should be for the plaintiff. 
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To the part of his Honor's charge which explained that the execu¬ 
tion of said paper consisted merely in signing it, counsel for the 
defendant then and there duly excepted. 

All the exceptions hereinbefore set forth were separately reserved 
during the trial and each exception was duly and separately noted 
upon the minutes by the Justice presiding, before tbe jury retired 
to consider their verdict. And the said defendant now tenders this 
its bill of exceptions and prays tbe Court to settle and sign the same 
which is accordingly done this 14th day of May, 1020. nunc pro 
tunc. 

WALTER I. McCOY, 

Chief Justice. 

I have no objection to the form of this bill, and desire no further 
notice of the submission. 

IRVING WILLIAMSON, 

A tfy for Pl’ff. 

28 [Endorsed:] At Law. No. 00036. Allen B. Sprague, 

Plaintiff, vs. Columbia Aid Association, a Corporation, De¬ 
fendant. Bill of Exceptions. Filed Mav 14th, 1920. .T. R. Young. 
Clerk, by Fred. C. O'Connell. 6-29-20.* William H. Richards, At¬ 
torney at Law, 420 Fifth Street, N. W., Washington, I). C. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3426. Columbia Aid Association et al., appellants, vs. Allen B. 
Sprague. Court of Appeals, District of Columbia. Filed Jul- 16. 
1920. Henry W. Hodges, clerk. 
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No. 3426 


COLUMBIA AID ASSOCIATION, A CORPORATION, 
and CHARLES F. SPRAGUE (SURETY), 

Appellants 


vs. 

ALLEN B. SPRAGUE, Appellee 


BRIEF FOR APPELLEE 


Statement of the Case. 

The statement contained in the appellants brief contains 
matter not shown by the record, and is in other respects 
inadequate, so that appellee submits the following based on 
the record. Owen C. Sprague was a preacher and became 
a member of the appellant Association about three years 
prior to his death, which occurred November 9, 1916, at 
the residence of his brother in this city to which he re¬ 
turned, sick, on September 25, 1916. The only evidence 
as to the character of the Association is to be found in the 
extracts from its constitution. (Rec. 10). In the month 
of February, 1915, because the President of the Associa¬ 
tion (Rec. 10) was urging its members to designate their 
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beneficiaries appellee sent two blanks to his brother, Owen, 
then in Richmond, two being forwarded in case one was 
spoiled, asking that he fill out one, but he filled both in his 
own hand-writing, and appellee received them from him by 
mail about February, 1915. In his letter Owen instructed 
appellee to get the proper witnesses to the blank. When 
so received appellee put the blanks in his trunk where they 
remained until Owen’s return in September, 1916. A few 
days after his return Owen said to appellee, “Buddy, how 
about it? Are all of my papers fixed up?” He was told 
that all of his business was straightened out, and it is to be 
remeinl)ered that Owen was then in his last illness. Ap¬ 
pellee took the papers out of his trunk, got three witnesses 
to sign them, retained one, and gave the other to one of 
those who signed as witness to take to the Association at 
its meeting October 19, 1916, and file the same. The wit¬ 
ness, Parks, (Rec. 12) testifies that he carried the paper tc 
that meeting and handed it to the recording secretary. Owen 
(Rec. 12) asked his brother William and the wife of the 
latter, “if he was straightened out in all of his associations, 
and if plaintiff had seen to his Columbia Aid Association 
blank,” and was told by his sister-in-law that she thought 
so. 

On the day after the death of Owen the President of the 
Association called at the house (Rec. 11) and asked if the 
order blank had been filled out and was informed that it 
had been filled and filed in his, appellee’s name, but there 
was some little disturbance in the family; that on being so 
informed the President, Johnson by name, remarked, “It 
does not matter about the disturbance; that is your family 
affair. If the blank has been filed and is made out in your 
name, I guarantee you will get the money.” 

The President, Johnson, testified in the case as a witness 
for the defense, but did not undertake to deny the above 
statement; he did admit (Rec. 13) that the appellee told 
him that the blank had been filed and that in December. 
1916, “a claim, typewritten on Mr. Carrington’s letterhead, 
was made, for the payment of the death benefit, but as the 
communication was unsigned he did not answer it, and later 
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he received another communication demanding payment.” 
The handwriting of Owen with respect to the paper of 
February 24, 1915, was abundantly proved, and that fact, 
together with any suggestion as to fraud, being questions 
for the jury, it is submitted that the verdict is conclusive 
on these points. It is conceded that Owen was in good 
standing financially, and although the appellants filed ten 
assignments of error, it was admitted by their counsel at 
the trial (Rec. 16) that there were only two questions in¬ 
volved : ‘‘Did decedent execute the special instructions ? 
And did he deliver it?” 

Two tribunals have decided in favor of the appellee, and 
the learned trial justice (Rec. 4) in passing upon the mo¬ 
tion for a new trial said: ‘‘The motion for a new trial 
was submitted in time but is denied on the merits.” 

ARGUMENT. 

Some of the assignments of error are too trivial to be 
noticed. For example, those numbered 4, 5 and 6, which 
refer to the refusal of the court to allow the Association 
to show that it had paid the amount in controversey to some 
one else, and the ninth and tenth which complain of the over¬ 
ruling of the motion for a new trial, and the entry of judg¬ 
ment. 

The constitution of the Association (Rec. 10) provides 
for the payment of $150, by Section 4 Article 8, to the 
wife or legal representative. 

By Section 6 of that Article if the deceased leaves a will 
the amount is to be paid as thereby directed. When there 
is no wife or legal representative and no special instruction 
is left by the deceased the amount shall be applied to funeral 
expenses. 

There is no form prescribed for this “special instruc¬ 
tion,” nor is the method of execution thereof stated. That 
the paper now in question is to be dealt with as a “special 
instruction” was recognized by appellant’s counsel at the 
trial Mow (Rec. 16) where Mr. Richards expressly so 
designated it, and refers to it as such in his brief. 
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The brief of the appellants, aside from points not worthy 
of mention, seems to rely on five points: 

1. Fraud on the part of appellee with respect to the ex¬ 
ecution of the paper in question. Not only was the fact as 
to whether the name “Owen C. Sprague,” the words “Bro. 
Allen B. Sprague,” and the date 24th February, 1915, were 
all in the handwriting of Owen an issue tried before the 
jury and found in favor of the appellee, but also to render 
a verdict for the appellee the questions as to the delivery 
of the paper to him, and his good faith in the matter were 
necessarily involved. 

Granting that fraud is cognizable at law and that it vit¬ 
iates all things, without regard to the fact that the charge 
has l>een disposed of by the verdict of the jury, there is no 
ground for even a suspicion of improper conduct on the part 
of the appellee. Owen fills in two blanks, sends them by 
mail to the appellee with the request to get the proper wit¬ 
nesses. In his last illness he three times inquires whether 
the blank had been filled, making direct reference to this 
association, and finally it is sent to the association by one 
of the signers. Appellee tells the President on the dav fol¬ 
lowing the death of Owen that the blank had been filled 
out and filed in appellee’s name, and received the assurance 
of the President that he would get the money. These facts 
were all proved without objection by the appellants, and yet 
on page 5 of their brief they appear indirectly to invoke 
Section 1064 of the Code. 

2. Stress is laid on the contention that the three parties 
signing as witnesses did not see Owen sign. This is not 
a will or an instrument the execution of which must follow 
any statute or provision of a constitution. The only ques¬ 
tion with which the association was concerned is whether 
the name “Owen C. Sprague” was written by him. If 
that was the fact, and the jury so found, then the paper 
constituted a “special instruction,” which the association 
by its constitution was obliged to obey, and in a case of 
this sort no technicality should be allowed to destroy the 
right of the member, nor can the association read into its 
constitution forms and attestations not thereby required. 


/ 
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Had Owen written on a scrap of paper, directed to the as¬ 
sociation, “I, Owen C. Sprague, one of your members, re¬ 
quest you to pay my brother Allen all money due at my 
death,” this would have been sufficient as a “special instruc¬ 
tion.” Owen was a. preacher, absent from Washington 
during his entire membership, and evidently supposed that 
his directions to his brother to get the proper witnesses was 
sufficient, and it is submitted, in the light of all the circum¬ 
stances, that it was sufficient, the sole question in which 
the association was interested being, was the name Owen C. 
Sprague written by him. Further it is said that there is 
no signature opposite the scroll seal, but the answer to this 
is that there is no requirement as to the use of a seal, nor 
did Owen adopt the scroll as a seal. The old case of Green 
vs. Lake, 2 Mackey 162, was a case where a party signed 
a note opposite a scroll seal, and the court held that it was 
a sealed instrument. The constitution gives a member the 
right to make a will or to leave special instructions. Owen 
did not choose to make a will, but instead gave the special 
instructions in a paper which is not a testament, and it not 
subject to any of the principles of law regarding wills. It 
must always be borne in mind that Owen was not making 
a disposition of his estate, but simply exercising a consti¬ 
tutional right to designate a beneficiary of a certain sum 
payable after his death. 

3. It is argued that the signature at the top of the paper 
is not sufficient. The law, as established by the decisions, 
is that an instrument is well authenticated by the writing 
of a name in any part of the paper with the intention of 
giving it effect. Aside from the text book statements the 
authorities are collected in a note to the case of Bonewejl 
vs. Jacobson, 5 L. R. A. N. S., 436. In Doughty vs. Man¬ 
hattan Brass Co., 101 N. Y., 747, the court said: “It is 
plain that the signature was intended to authenticate the 
paper; and in such case it is immaterial upon what part 
it is placed—whether at the beginning, or at the end, or in 
the middle.” 

4. One of the exceptions is based upon an offer (Rec. 
14) to prove that the Association had not during its exis- 




6 


tence ever paid a death benefit on an order blank unless 
signed by the member in the presence of witnesses and his 
signature duly attested by these witnesses. It is to be ob¬ 
served that there was no tender of proof that Owen knew 
anything of such a custom. It is admitted that he was ab¬ 
sent from the city during the entire period of his member¬ 
ship and therefore never attended a meeting so as to acquire 
any knowledge on the subject other than that furnished by 
the constitutional provision. 

It is common sense to say that parties can never contract 
with reference to a custom unless it is known to both of 
them. Speaking of the rule the Supreme Court in Grace 
vs. American Central Ins. Co., 109 U. S., 283, says that it 
“is based upon the theory that the parties, if aware of any 
usage or custom relating to the subject matter” have so 
expressed their intention as to take the contract out of the 
operation of any rule established by custom. 

5. It is only necessary to refer to the contention that as 
the paper was executed in Virginia it must be governed by 
the law of that State to show the want of application of such 
a position. The Association is a District of Columbia cor¬ 
poration, and the fund was here. It is not pretended that 
it was operating as a fraternal beneficial association under 
the provisions of the Code, and nothing in a Virginia statute 
or decision had any effect here. 

The motion to dismiss the appeal, which was filed in the 
court below, and is here renewed, is based upon the show¬ 
ing of the record (p. 6), and the statement in appellant’s 
brief (p. 14) that the bill of exceptions was handed to the 
court on June 20, 1918. 

The order extending the time was until May 15, 1918, 
on which day a bill was submitted, but that was not signed, 
and the one in the record was submitted June 20, 1918, 
long after the period for submission had expired. 

There can be no doubt of the fact, as the jury found, 
that Owen executed the paper in question, that he intended 
his brother, the appellee, to have the fund, and as the case 
was tried in the court below under the liberal provisions of 
Section 80 of the Code which declares that the case shall 
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be heard de novo and determined “according to law and 
the equity and right of the matter,” it is submitted that 
justice has been done, and that the verdict of the jury 
should be sustained notwithstanding the technical questions 
now presented, for, at the trial below when the case was 
closed, counsel for the appellants declared that there were 
only two facts in the case for the jury, namely, “Did de¬ 
cedent execute the special instruction? And did he deliver 
it ?” 

The provision of the constitution mentions “Legal rep¬ 
resentative.” The paper in question might well be regarded 
as constituting the appellee as such legal representative, for, 
as was said by the Supreme Court in N. Y. Mutual Life 
Ins. Co. vs. Armstrong, 109, U. S., 597: 

“The term ‘legal representatives’ is not necessarily 
restricted to the personal representatives of one de¬ 
ceased, but is sufficiently broad to cover all persons 
who, with respect to his property, stand in his place 
and represent his interests, whether transferred to 
them by his act or by operation of law. It may, in 
this case, include assigns as well as executors and ad¬ 
ministrators.” 

Upon the whole case, it is respectfully submitted, that 
the judgment appealed from should be affirmed. 

Edmund Carrington, 
Irving Williamson, 
Attorneys for Appellee. 


